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LEXISNEXISSUMMARY:

... Provision of Procedural Options for Disputantsin Individual Cases Dispute resolution professionals serving clients
should help the clients evaluate process options that might reasonably satisfy the clients' interests and should not simply
steer clientsto the professionals favorite process. ... In an ADR context, the drafters of the Uniform Mediation Act
made a compelling case for some uniform rules governing mediation, citing proliferation of more than 2500 mediation
statutes, with tremendous variations of mediation rules within and between jurisdictions. ... These toolsinclude, among
others: (1) use of explicit agreements about appropriate dispute resolution goals and process in individual cases; (2)
development of general protocolsin practice communities; (3) training for disputants and professionals; (4) use of
dispute referral mechanisms; (5) improvement of dispute resolution professionals' skills through peer consultation and
mentoring; (6) provision of technical assistance for dispute resolution organizations; (7) education of the general public;
(8) use of grievance mechanismsto deal with problemsarising in ADR processes; (9) credentialing of dispute resolution
professionals; (10) adoption and enforcement of legal rules; and (11) provision of sufficient resources to implement
policies. ... It may be tempting for some policymakers (and commentators) to prescribe default rules to reflect their own
values and interests even when there is no record of significant problems that would be solved by such rules. ...
Summary of Fairman's Proposal for New Rule for Collaborative Law Professor Fairman's article provides an extensive
analysis of regulation of CL, reviewing statutes, ethical rules, legal ethics opinions, and efforts at self- governance in the
Collaborative movement. ... Professor Peppet proposes amendments to Model Rule 4.1 that would enable lawyersto
make separate "bundles’ of commitments (each with the clients' written informed consent) including: (a) proposed Rule
4.1(2)-to be truthful, disclose all material information (without the current exceptions for "puffing” etc.), and negotiate
in good faith; (b) proposed Rule 4.1(3)-to refuse to assist in negotiation "that works substantial injustice upon another
party;" and (c) proposed Rule 4.1(4)(b)-to be bound to withdraw from representation if unable to comply with the
obligations under Rules 4.1(2) or 4.1(3). ... The following Part focuses primarily on Professor Fairman's proposal to
illustrate the principlesin Part |1 and discusses Professor Peppet's proposal for comparison. ... Ethics committees have
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found that existing rules permit CL lawyers to use the disqualification agreement, but Professor Fairman's proposal
authorizesit aswell, so his proposed rule would not solve problems caused by a disqualification agreement. ...
Professor Fairman quotes Professor Macfarlane's study which states, " o utside a small group of experienced
practitioners, the study has found little explicit acknowledgment and recognition of ethical issues among CL lawyers."

TEXT:
[*620]

|. Introduction

A.Policymaking Principles

"Let's enact anew rule." That's atempting approach to solve many kinds of policy problems. It is especially
tempting for legidators, judges, lawyers, and legal scholars to propose new rules. Rules are our tools. Rules have the
potential to encourage or discourage behavior in desired ways, allocate benefits and sanctions, protect individual rights
and freedoms, establish regimes of fairness and predictability, express socia values, and educate people about all this.
Thus, legal rules can be excellent tools for achieving a variety of important goals.

While appreciating the valuable benefits of using rules as policy instruments in many situations, this Article argues
that we should normally resist the temptation to make policies governing "aternative dispute resolution” "1 (ADR)
processes merely or primarily by adopting new rules. "2 [*621] Strategies that rely exclusively or primarily on
regulation "3 can create significant problems. In the name of promoting uniformity, regulation can restrict or discourage
legitimate choices by disputants and dispute resolution [*622] professionals. ™ This would undermine a fundamental
value of the ADR field in promoting increased choice between dispute resolution alternatives. "™ Of course, rules vary
in the degree that they impose requirements and the degree of uniformity or choice involved. Some rulesimpose
complex and demanding requirements and provide for substantial penalties for noncompliance. Other rules do not
impose any reguirement of compliance but rather offer opportunities for certain benefits for those who choose to take
advantage of the rule. Some rules operate as default conditions and permit people to choose other options. Even the
less-demanding rules typically establish specified conditions to obtain the legally sanctioned benefits. "6 In addition to
affecting behavior by creating actual or potential conseguences, rules can aso affect behavior by changing people's
cognitive patterns. Professors Paul DiMaggio and Walter Powell describe "coercive isomorphism™ as aform of
institutionalization based on government rules or practices. N7 Institutional theories of organizations analyze how
conceptions become taken-for- granted notions with a"rule-like status in social thought and action." "8 DiMaggio and
Powell write that "[i]nstitutionalized arrangements are reproduced because individuals often cannot even conceive of
appropriate alternatives (or because they regard as unredlistic alternatives they can imagine)." " When dealing with
institutionalized ideas, people operate based more on taken-for-granted understandings of the world than [*623]
self-conscious analyses. 10 Thus, rather than promoting "reflective practice,” "1 regulation can promote unreflective
practice, when practitioners increasingly operate "on automatic." This real problem was recently described as the
"capitulat[ion] to the routine" in ADR. N12

In addition, invoking government power to establish ADR policy can increase the risk of developing orthodox
dispute resolution ideologies by officially favoring certain procedures and disfavoring others. Thisrisksinhibiting the
development of innovations and the availability of avariety of options. Thisrisk is heightened when rules are developed
by experts based more on their own philosophies than a systematic assessment of disputants' needs and interests. N13

Of course, some regulation of ADR is quite appropriate, including some rules that limit certain choices and
authorize serious legal consequences. This Article arguesthat it is appropriate in some circumstances to regulate use of
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ADR communications in court, regulate the relationship between ADR processes and the courts, protect dispute

resol ution consumers, and establish default rules. "4 For example, rules are appropriate to prohibit admissibility in
court of certain mediation communications, require parties to attend mediation (and punish noncompliance), require that
dispute resolution practitioners obtain informed consent from clients in many situations, and establish default
procedures based on experience with problems due to lack of established procedures. 15

Just as society encourages people to use trials only after exploring other processes for resolving disputes, ADR
policymakers M6 should adopt new [*624] rules only after analyzing the applicable dispute system and considering the
benefits and limits of nonregulatory means of achieving ADR policy goals. "7 Nonregulatory approaches include
training for disputants and professionals, dispute referral mechanisms, technical assistance for ADR organizations, and
grievance mechanisms for partiesin ADR processes, among others. "18 The most effective strategies are likely to
involve a coordinated combination of such options. "9 ADR policymakers should generally begin by considering
nonregulatory options and adopt regulatory options only to the extent needed to accomplish desired goals. 20

In addition to describing types of substantive policy options that policymakers should adopt, this Article outlines a
general approach to policymaking, including the following principles. Policymakers should use a dispute system design
framework in analyzing policy options, which includes assessment of disputants needs and interests. "21 Practitioners
and policymakers should generally provide arange of suitable choices of dispute resolution processes for individual
disputants and system stakeholders. "22 Dispute resolution professionals should maintain appropriate rel ationships
between innovative ADR processes and the contemporary dispute resol ution system. "23 These recommendations are
intended to promote the related values of process pluralism "24 and good decisionmaking about dispute resolution by
parties and professionals.

[*625]

B. Collaborative Law

Toillustrate the preceding principles, this Article analyzes Professor Christopher Fairman's proposal 2> for a new
ethical rule "26 for "Collaborative Law" "27 (CL) and contrasts it with a proposal by Professor Scott Peppet. "28 [*626]
This Article argues that Professor Peppet's proposal is generally preferable because it is more consistent with the
principles presented in this Article, though both proposals would benefit by following those principles to a greater
extent.

In CL, the lawyers and clients sign a " participation agreement” committing to use an interest-based approach to
negotiation "29 from the outset of the case and provide full disclosure of al relevant information. "30 A key element of
the participation agreement is the "disqualification [*627] agreement,” which stipulates that both CL lawyers would be
disqualified from representing the clientsif the case is litigated. "31 The disqualification agreement is intended to
motivate lawyers and clients to focus exclusively on negotiation, as the termination of a CL negotiation ends the CL
lawyers engagement and requires both clients to hire new lawyers (if they want legal representation). 32 Although CL
doctrine could apply in many types of cases, virtually all of the cases have been in family law matters. "33 The
Collaborative Movement has grown dramatically sinceits founding in 1990 and has developed an impressive
infrastructure of local practice groups, "3# general and specialized trainings, "3° law school course offerings, N3¢ ethical
codes, "37 [*628] professional associations, 38 websites, M39 articles, ™0 and books. ™1 Collaborative practice groups
have developed public relations strategies "2 and have received much favorable publicity. ™3

Many CL practitioners have devoted great effort to develop this significant new model of practice, which is
designed to make the interest-based approach the norm in negotiation. Getting people to use an interest-based approach
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instead of the traditional, positional approach has been a difficult problem. ADR experts have provided helpful
suggestions for "changing the game,” though these are usually limited to case-by-case efforts within a culture of
adversarial negotiation. "4 CL is an ingenious mechanism to generally reverse the traditional presumption that
negotiators will use adversarial negotiation. In addition, it develops a new legal culture by institutionalizing local
practice groups and has great potential to develop more reflective practice. ™5 The ADR field has much to learn from
CL's achievements and challenges.

Professor Fairman proposes that the American Bar Association (ABA) adopt anew ethical rule specifically for CL.
n46 This Article argues that a new rule is not necessary and that adopting such arule prematurely may actually inhibit
useful innovations in practice. It argues that Professor Fairman's proposal assumes that adopting a new ruleis the best
way to regulate behavior in ADR processes, even though ADR is generally intended to promote greater freedom in
decisionmaking rather than greater reliance on [*629] legal rules. M4/

Some rules are necessary and appropriate in policymaking about CL, and thus the issueis not whether to have
rules. Indeed, as Professor Fairman demonstrates, many ethical rules already regulate lawyers CL services, and bar
association ethics committees have applied those rules to CL. M8 Thus the issue is whether it is necessary or wise to
adopt a new and uniform rule now. This Article argues that other, nonregulatory mechanisms are likely to be more
appropriate in managing peopl€e's behavior in CL. Establishing new rules may have the unintended effect of inhibiting
people from devel oping and using appropriate techniques because certain issues will have been settled by official rules.

Though much of the second half of this Article consists of a detailed critique of Professor Fairman's proposal, it is
useful to begin by highlighting some areas of agreement. We both share a strong commitment to the goals of the CL
movement. We want to encourage lawyers to help clients negotiate constructively and to make informed agreements
that address clients' most important concerns. We believe that it is important to provide appropriate processesto help
clients work through difficult conflicts to achieve these goals. We agree that it isimportant that CL practiceis
well-grounded in ethical rules within the legal profession, which provides an important foundation for legal practice.
However, we agree to disagree, in part, about the best way to practically accomplish these goals-and we hope that this
discussion will help the CL movement and ADR field develop wise and effective policies to achieve them.

This Article proceeds as follows: Part |1 outlines a general approach to policymaking about ADR, articulating four
genera principles for designing dispute systems and optimal procedures and processes for disputants involved in these
systems. Part 111 illustrates these principles by applying them to Professor Fairman's and Professor Peppet's proposals.
Part IV offersabrief conclusion.

I1.Recommended Principles for Policymaking About ADR

A. Use of Dispute System Design Analysis with an Ecological Perspective of Dispute Resolution

One can think of policymaking as planning to manage aclassof [*630] situationsin the future. The ADR field has
developed a subfield for policymaking about disputing, called "dispute system design” (DSD). ™° DSD focuses on
systematically managing a series of disputes rather than handling individual disputes on an ad hoc basis. Private
businesses use it to manage conflicts with employees, customers, and suppliers. "0 Courts and government agencies use
similar processes as well. "1 In general, DSD involves assessing the needs of disputants and other stakeholders "2 in
the system, planning a system to address those needs, providing necessary training and education for disputants and
relevant dispute resolution professionals, implementing the system, evaluating it, and making periodic modifications as
needed. "3 A full-fledged DSD effort may not be feasible in many situations because it would require more time, effort,
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and other resources than available or appropriate. ADR policymakers should consider using DSD procedures and
principles as much as feasible given their circumstances.

Policymakers should analyze potential policies in the context of the overall dispute resolution system and not
merely focus on the policiesin [*631] isolation. In developing ADR policies, the goal should be to improve the system
as awhole rather than promote a particular ADR process. "4 Marc Galanter and Mia Cahill illustrate a systemic
perspective using the concept of "ecology" of disputing, "5 noting that "all components of the intricate ecology of
disputing are linked in complex and sometimes paradoxical ways to what courts do." N6

Unfortunately, many dispute resolution professionals do not have such a systemic mindset. Some of us promote our
favorite processes asif the goal isto compete in a contest for best process rather than to develop agood overall system.
For example, some generally favor ADR over litigation and others have the opposite preferences. Thereis similar
competitiveness between families and species of ADR processes, with passionate fans touting mediation over
arbitration or facilitative mediation over evaluative mediation (and vice versa). " Some Collaborative practitioners,
proclaiming that CL [*632] represents a"paradigm shift," 58 assert its general superiority over mediation and
traditional litigation-and some CL practitioners describe litigation asiif it is a plague. ™ Thisis part of ageneral pattern
within the dispute resolution field in which people promote orthodoxies that portray disputing processes as carriers of
good or evil. "60 Athough these views are generally quite sincere and are often framed in terms of disputants' interests,
that is beside the point. The point isthat, using an ecological mindset, we should focus on promoting a healthy system
with avariety of desirable dispute resolution species to choose from. Although some might use the ecology metaphor to
suggest a vicious jungle where species ruthlessly compete for survival, we should instead choose a concept of creating
and managing an environment where species generally coexist harmoniously. N61 From the latter perspective, the
dispute resolution field should nurture all of the species (including litigation) to function optimally. In more concrete
terms, the goal should be to maintain a system that offers many different high-quality processes including mediation,
arbitration, Collaborative Law, Cooperative Law, "2 and court [*633] services (including trials), among others, so that
parties can choose between good alternatives that have varying advantages and disadvantages, as described in the next
Part. "63 |t is unrealistic to expect that every proposal for ADR policy will include a systemic analysis of how the
proposed policy would fit into or affect the relevant dispute resolution system. Nonetheless, it is an ideal worth striving
to achieve when feasible.

B. Provision of a Variety of Desirable Processes for Disputants and System Stakeholders

Asacorollary to the principle that the ADR field should provide a variety of desirable options, it should engage
representatives of parties and other stakeholders in decisions about dispute resolution processes as much as appropriate.
This principle applies to handling individual cases as well as developing general ADR policies.

1. Provision of Procedural Options for Disputantsin Individual Cases

Dispute resol ution professional's serving clients should help the clients eval uate process options that might
reasonably satisfy the clients' interests [*634] and should not simply steer clientsto the professionals' favorite process.
ne4 Moreover, within a given process, dispute resolution professionals should encourage party decisionmaking as much
asthe parties desire and is appropriate in particular circumstances. N65

Standard I.A of the recently revised Model Standards Practice for Mediators nicely articulates the principle of
promoting procedural decisionmaking in individual cases. It states that:
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A mediator shall conduct a mediation based on the principle of party self- determination. Self-determination isthe
act of coming to a voluntary, uncoerced decision in which each party makes free and informed choices as to process and
outcome. Parties may exercise self-determination at any stage of a mediation, including mediator selection, process
design, participation in or withdrawal from the process, and outcomes. N66

Professor Leonard Riskin's recent revision of his grid provides an elaborate framework for such decisionmaking,
including decisions about substantive and procedural issues as well as what he calls "meta-procedural” [*635] issues
(i.e., decisions about how procedural decisions will be made). "67 Riskin's new grid recognizes that mediation involves
decisions about many procedural issues and that the parties may be more or lessinvolved in those decisions. Procedural
decisionsinclude: (1) the purposes of the mediation and definition of the problems to be mediated; (2) roles of
mediators, lawyers, and clients; (3) logistics of the mediation (e.g., location, time, use of pre-mediation submissions,
availabhility of food); (4) attendance of particular individuals; and (5) procedures used during mediation (e.g., use of
positional or interest-based approach, use of opening statements, caucuses, process for devel oping and exchanging
offers, evaluative statements by mediators, drafting agreements). "8 As Riskin points out, it is not always appropriate or
desirable for parties to make all the procedural and meta-procedural decisionsin their cases, but it is appropriate to
consider engaging them in procedural decisionmaking. "8° For some mediators (and advocates in mediation) this would
represent a significant shift because they have narrow views about the legitimacy of various procedures and client
participation in [*636] procedural decisionmaking. 70 As an example of soliciting parties participation in procedural
decisionmaking, Professor Lela Love and mediator Jack Cooley propose a process for eliciting parties' consent for
mediators to give evaluative input in amediation. N71

Professor Julie Macfarlane found that CL practitioners vary in the extent to which they encourage clientsto
consider other processes. Some practitioners make a point of providing a balanced analysis of the process options,
sometimes even expressing a preference for mediation, whereas others "candidly acknowledge that they do not really
think about mediation any longer as an alternative." "72 Very few CL practitioners suggest that clients consider a
Cooperative Process even though it might better serve interests in speedy resolution of some issues, reduction in risk of
increased cost in the event of litigation, and maintaining a relationship with their lawyers. 73 Practitioners should
exercise their professional judgment, which can appropriately involve general preferences for some processes over
othersin particular situations. Practitioners should, however, give clients advice based primarily on the clients
particular circumstances and interests and not as much based on the practitioners' values.

2. Design of Dispute Systems to Provide Choices of Process Options

When devel oping dispute resolution processes generally (i.e., not selecting procedures in particular cases as
described in the preceding Part), professionals should consider a variety of processesto satisfy parties varying interests
and preferences. In an open |etter to members of the International Academy of Collaborative Professionals (IACP),
practitioner David Hoffman expresses this principle vividly:

[*637]

As professionals, . . . we have a duty to inform our clients about the full range of options, and as a professional
organization, we should be helping our members carry out that responsibility. . . . Let athousand flowers bloom and let
| ACP be the garden in which the best of those flowers are nurtured and grown. To say that our garden should grow only
one variety-even if it isastrikingly attractive bloom-will simply force those who want to cultivate awider variety to
create other gardens. N74

Uniformity of dispute resolution practices isthe opposite of providing variety. Some people believe in avalue of
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uniformity of practices generally, "7> which limits choices by definition. Uniformity is certainly appropriate in some
situations. For example, when the government imposes criminal sanctions, it is quite appropriate to use fairly uniform
standards. "76 In an ADR context, the drafters of the Uniform Mediation Act made a [*638] compelling case for some
uniform rules governing mediation, citing proliferation of more than 2500 mediation statutes, with tremendous
variations of mediation rules within and between jurisdictions. "77

Uniformity imposes costs, however, and should be used in ADR policies only if the benefits outweigh the costs. 78
Potential costs of uniformity include increased risk of orthodox ideologies "7 as well as reductions of individual
judgment, diversity of practices, and potential for innovation. For example, the mediation field periodically has
considered proposals for uniform certification systems. N80 | believe that these proposals have foundered, in part,

[*639] because many mediators worried that the costs of a uniform system would outweigh the benefits.

In designing ADR processes, policymakers should normally solicit input from key stakeholder groups. ™81 The
process of eliciting input may take various forms and depend on the resources available. In some cases, it may involve
formation of a committee that includes representatives of the various stakeholder groups. It is valuable to convene a
group of stakeholders, including practitioners, as well as independent analysts. Being human, all of us have blind spots
and hiases. Convening a representative group with diverse perspectives can help identify such biases and lead to a better
policy than what like-minded experts or a single stakeholder group might devise. Collecting data from stakeholders can
be especially helpful. For example, the ABA Section of Dispute Resolution's Task Force on Improving Mediation
Quality conducted a series of focus groups with various stakeholder groups to learn what they find particularly helpful
(and unhelpful) in mediation. N82

After assessing stakeholders' interests, policymakers should develop policiesto satisfy those interests, engaging
stakeholder representatives in the policymaking process as much as feasible. "83 The drafting of the Uniform Mediation
Act illustrates the benefits of crafting policiesto fit stakeholders' interests. The drafting process was long and
challenging and the results did not satisfy everyone, but the final result was vastly improved as aresult of the extensive
engagement of various stakeholders. N84 The Maryland Program for Mediator Excellence provides another good
example of extensive consultation in policymaking. N85

On the other hand, the CL movement illustrates a problem of failing to elicit stakeholders input in designing
processes. As a matter of experience and faith, most CL practitioners believe deeply in the importance of the [*640]
disqualification agreement. "86 To date, they have been almost completely unsuccessful in selling the CL process to
partiesin nonfamily cases, in large part because of clients' resistance to the disqualification agreement. "87 Nonetheless,
some CL practitioners persist in trying to convince parties to use CL in nonfamily cases, asif trying to fit around peg in
asquare hole. This approach turns upside down the fundamental principle of dispute system design that disputing
processes should be designed primarily to fit parties needs and rather than practitioners' philosophical preferences. Né8

C. Consideration of Wide Range of Policy Options and Recognition of the Limits of Regulation

In devising strategies to promote goals related to ADR, policymakers should consider a broad range of policy
options and take advantage of complementary benefits of various options. Legal rules are powerful policy toolsthat are
sometimes appropriate, though they can be crude instruments that sometimes have unintended adverse effects. Before
proposing new or revised legal rules, policymakers should consider whether other tools for achieving ADR goals would
be more appropriate. Policymakers should consider arange of policy goals, especially those promoting "reflective
practice." "89 [*641]
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1. ADR Policy Goals and Options

In general, policymakers should explicitly identify and prioritize their goals at the outset of an ADR policymaking
process, subject to revision as the process unfolds. Policymakers may try to achieve many possible goals, including but
not limited to: (1) substantive and procedural fairness; (2) termination of disputes; (3) satisfaction of disputants
substantive interests; (4) satisfaction with the ADR process; (5) efficiency in the process (for the disputants and the
public); (6) reduction of risk; (7) reduction of harm to disputants and others (including society generally); (8) provision
of greater choice in dispute resol ution processes to disputants (and dispute resolution professionals); (9) increase of
disputants' capabilities in handling other disputes; (10) promotion of productive relationships; (11) satisfaction with
services of dispute resolution professionals; (12) improvement of the culture of disputing for disputants, professionals,
and society; and (13) compliance with social policies expressed in law. N9

There are many policy tools available to accomplish various ADR goals. These tools include, among others: (1) use
of explicit agreements about appropriate dispute resolution goals and process in individual cases; (2) development of
genera protocols in practice communities; (3) training for disputants and professionals; (4) use of dispute referral
mechanisms; (5) improvement of dispute resolution professionals' skills through peer consultation and mentoring; (6)
provision of technical assistance for dispute resolution organizations; (7) education of the general public; (8) use of
grievance mechanisms to deal with problems arising in ADR processes; (9) credentialing of dispute resolution
professionals; (10) adoption and enforcement of legal rules; and (11) provision of sufficient resources to implement
policies. "1 Asthis list shows, enacting legal rulesis one of many [*642] possible ADR policy options.

2. Problemsin Using Legal Regulation to Manage ADR

Policymakers should be cautious in using rules to govern ADR processes, especially in nonadjudicatory processes.
A major benefit of alternative dispute resolution processes is to provide people with greater freedom to choose
alternatives to court adjudication. "92 As Professor Carrie Menkel-Meadow noted, ADR is a"field that was devel oped,
in part, to release us from some-if not all-of the limitations and rigidities of law and formal legal ingtitutions. . . ." N3
Nonetheless, many members of the current ADR movement operate implicitly based on "legal centralist" assumptions
that society is and should be ordered primarily by state-created and enforced rules. "%4 Law is only one means of social
control-and often arelatively [*643] ineffective one. Professor Robert Ellickson describes five types of control,
including personal ethics, contracts, social norms, organizational rules, and law. "9 He reviews empirical research
refuting legal centralist assumptionsin awide range of situations, including studies finding that neighbors, business
executives, insurance claims adjusters, housemaids, and retailers routinely ignored the law and, instead, used market
interests, social norms, and self-help to deal with recurring problems. "% Many dispute resolution professionals hold
legal centralist assumptions, which may be due to the fact that many are law- trained and operate in and around the legal
system. The fundamental ADR value of providing people with arange of aternatives to choose from-particularly
alternativesto the legal system-suggests that policymakers should limit regulation of ADR to the minimum justified by
a comprehensive policy anaysis.

In addition to this philosophical value, there are many pragmatic reasons to limit regulation of ADR. The nature of
ADR activities, especially in nonadjudicatory processes, is so complex and subject to so many contextual factors N97
that regulatory policies are often likely to have limited and unpredictable effects. Professor Macfarlane's excellent
analysis of the limits of ethical codes in regulating mediation behavior is especialy instructive. "98 She writes "[t]he
current approach-largely limited to the development of [*644] voluntary codes of conduct for mediators-consistently
underestimates and oversimplifies the complexities of what it means to mediate ethically.” "% The codes "reduce ethical
choicesto a set of generic principles, fastening on relatively uncontentious virtues for the mediation process, which
appear in avirtually identical form across numerous codes of conduct.” N'100 She argues that these codes embody at least
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three unrealistic assumptions about the nature of ethical dilemmas and the ways they actually arise in mediation. First,
the codes assume that there are generally "right" and "wrong" responses across contextual settings. In practice, many of
the challenging problems involve managing rel ationships rather than complying with specified requirements, there are
wide variationsin philosophy about what goals and techniques are appropriate and desirable, and there is great need for
individual discretion. 101 She writes that the "centrality of personal discretion to mediation practice means that ethical
practice must respond to the unique situational constraints and possibilities of each mediation, whereas ethical standards
are unable to do so." "02 Moreover, "a search for 'right answers' or 'moral solutions' to ethical dilemmas may
undermine the hallmarks of facilitative mediation practice, namely contextual responsiveness, openness, and
flexibility." N103 Second, she argues that ethical codes generally focus on "snapshots' of the process and particularly the
outcome, overlooking the ethical challenges in numerous "micro” decisions throughout a process. '104 As [*645] an
example, she points to the difficulties in assessing parties' self-determination throughout the process, suggesting that
parties may feel coerced by mediators' encouragement to stay in the process during difficult negotiations even though
the parties may assent to the ultimate result. Third, she argues that the codes are unable to manage conflicts between
principles such as between self-determination and impartiality, when amediator's action to help one party analyze a
problem may be interpreted as bias against another party. "105 Conceivably, the codes might offer a hierarchy of values
to prioritize conflicting principles, but she argues that the complex nature of the interactions and mediators' roles makes
that unworkable. 106

Since legal rulesinvolve the potential for legal consequences, the scope of behavior to be regulated must be limited
because of practical problems of enforcement. Professor Gerald Wetlaufer gives the following description about the
limitations of using legal rulesto prohibit lawyers from lying in negotiation:

[Elthicsis different from and more demanding than law, including the law of professional self-regulation. This
difference can readily be understood because law, unlike ethics, must be implemented from a perspective external to the
individual and must deal with all of the problems related to such implementation. Law must, for instance, come to terms
with the problem of what can be known about past events or about the motives of a person charged with breaching some
legal duty. It must take account of the possibility of error and, because it isinvoked after the fact, law must take account
of such values as the stability of transactions. It must also take account of the transaction costs associated with doing
justice. Accordingly, the law may permit certain deceits that have had little or no effect, or that are difficult or
impossible to prove. The fact that the law permits these deceits is not an authoritative pronouncement that these lies are
ethically unobjectionable. It is, instead, an accommodation to those costs and practicalities that bear upon the law but
not upon ethics. 107

Thus, the scope of effective regulation is limited by difficulties implementing enforceable rules. Moreover,
people-especialy lawyers-do not simply respond to rules by behaving as intended by the rulemakers. Professor Stewart
Macaulay writes that people:

[C]ope with law and cannot be expected to comply passively. Many people [*646] are able to ignore most legal
commands, or redefine them to serve self-interest or "common sense” . . . Sometimes, however, the command of the law
rings loud and clear and has direct impact on behavior. In short, the role of law is not something that can be assumed
but must be established in every case. 1108

"Thinking like alawyer" does not refer to lawyers pondering how they can assure that their clients obey the law.
Rather, it generally means that lawyers strategize how they can accomplish their clients' objectives to the greatest extent
possible without running afoul of the law. This approach to advocacy is embodied in the ethical rules and legal culture
in the US. Thus would-be ADR regulators should consider how lawyers are likely to react to-and possibly "game"-any
new rules as they try to accomplish their clients goals.
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Rules are easiest to enforce when the behaviors to be regulated are easily detectable and objectively determinable.
When behaviors are complex and ambiguous, rules are harder to enforce effectively. Consider the issue of "good faith"
in mediation. Good faith is like mom and apple pie-it's hard to be against them. But that does not mean that it is a good
idea to legidlate them. Various statutes and rules require people to mediate in good faith, almost always without defining
the term. N109 Many people think that they know bad faith when they seeit. They "know" that bad faith in mediation is
when one side-the other side-refuses to make a new offer or what they view as a "reasonable" offer. "110 This conduct
clearly grieves some litigants, lawyers, and judges who would like the courts to sanction the alleged offenders. In
virtually all the final reported opinions on thisissue, however, the courts have decided that this conduct is not
sanctionable bad faith. "111 The courts have decided that it would be inappropriate to sanction this behavior, which is
impossible to adjudicate without evidence about communicationsin [*647] mediation and the participants' state of
mind. "112 Even proponents of good faith rules recognize that judicial second-guessing of participants' states of mind
would be an inappropriate judicial encroachment into the mediation process. "113 As aresult, the judicial interpretation
of "good faith" has come to mean attendance at mediation (possibly with arepresentative having "sufficient”" negotiation
authority) and submission of any required pre-mediation materials. "114 The result is that the good faith rules do not
prohibit what people think of as bad faith. Ironically, because of the vagueness of the concept and problems of
enforcement, parties who intend to act in bad faith are unlikely to be deterred and could actually use the rule to harass
others who act appropriately. "15 The ABA Section of Dispute Resolution appropriately adopted a resolution
recommending that to address problematic behavior in mediation, courts should not adopt rules that would prohibit
conduct that is not objectively determinable. In addition, the resolution recommends that courts affirmatively engage in
nonregulatory activities including collaborative system design efforts and establishment of educational programs for
participants about mediation procedures. "6 Thus, rather than using the legal centralist assumption that courts should
try to stop "bad faith" merely by imposing sanctions for violation of rules, the ABA Section of Dispute Resolution
wisely recommends a more comprehensive approach that includes limited regulation along with important
nonregulatory policies.

3. Problems with Legal Definitions

Some people suggest that regulation is appropriate to establish ADR process definitions and thus create legitimacy
and build a sense of security about particular dispute resolution processes. "117 In my view, these can be desirable
benefits of appropriate regulation but do not justify regulation by themselves. Dean Bryant Garth and Professor Austin
Sarat distinguish [*648] "instrumental" and "constitutive" approaches in analyzing law. An instrumental approach
focuses on the results attributable to law, whereas a constitutive approach "sees law more as a pervasive influencein
structuring society than as a variable whose occasional impact can be measured." "18 From a constitutive perspective:

[L]aw is seen as away of organizing the world into categories and concepts which, while providing spaces and
opportunities, also constrains behavior and serves to legitimate authority. Rather than asking what the Clean Air Act
accomplished, this approach focuses more on what it means to frame the problem of air quality in legal terms, and how
that framing structures both thought and action with respect to the quality of the air that we breathe 119

The two analytic approaches are not mutually exclusive. Indeed, one can identify both instrumental and constitutive
impacts of many laws such as the Clean Air Act. In the dispute resolution context, a rule authorizing courts to order
cases to participate in ADR processes may have both the instrumental impact of inducing people to use the ADR
processes as well as a constitutive impact of creating definitions of the processes and legitimizing them. As a matter of
policymaking, this Article argues that we should enact rules only if there is alegitimate instrumental purpose for the
rules and that a constitutive purpose by itself is an insufficient justification. Governmental authority is a powerful and
precious resource that is easily subject to abuse. Thus it should be used cautiously and only when justified.
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Consider some problems of definitions that might be enacted purely for constitutive value. In the dispute resolution
field, there are great ideological conflicts over process definitions. "120 A definition carved into the "stone" of a [*649]
ruleislikely either to be so vague as to be meaningless or to favor some ideological contestants over others and thus
legalize an orthodoxy. N121 Presumably, many proponents of alegalized definition hope to have some instrumental
impact on practice. For example, proponents of facilitative mediation who disapprove of evaluative mediation have long
pleaded, "Just don't call it mediation." "22 |f arule would define mediation solely as facilitative mediation, it is hard to
believe that most eval uative mediators would change their practices to conform to the legal definition or that most
people would stop recognizing their work as mediation. "123 Although some practitioners are obviously very attentive to
the rules, undoubtedly many others are not and respond more to demands for evaluation by mediation users and norms
of local mediation culture. 124 Professor Riskin writes that "[i]t is too late for commentators or mediation organizations
to tell practitioners who are widely recognized as mediators that they are not, in the same sense that it istoo late for the
Pizza Association of Naples, Italy to tell Domino's that its product is not the genuine article.” "125 Rulemakers are likely
to be similarly unsuccessful in adopting definitions of dispute resolution processes. Although it may be tempting to try
to harness the power [*650] of legal authority solely for constitutive purposes, policymakers should avoid that
temptation. Nonregulatory policies to promote reflective practice "126 are more likely to be effective in causing dispute
resolution practices to conform with professional norms.

A more pragmatic problem isthat legislative drafting is often crude and prone to unintended consequences.
Professor Michael Moffitt argues that rulemakers sometimes use broad " prescriptive-acontextual" definitions of
processes (e.g., "mediation") when they would do better to focus specifically on what procedures are (or are not)
entitled to regulatory benefits such as confidentiality, immunity, or access to courts. "127 Although definitions might
seem innocuous, they can have major impact on the nature of the process being regulated. The drafting of the Uniform
Mediation Act provides a good example of how a definitional issue became very controversial. Many mediators take it
for granted that mediators must be impartial and, thus, impartiality should be an essential element of alegal definition
of mediation. "128 After extensive consultation with various stakehol ders, the drafters of the Act determined that "some
mediators preferred to be partid, . . . impartiality is difficult to define and to achieve, and . . . mediators might be liable
if they failed to be impartial." "129 Thus, the drafters decided that "an operative term such asimpartial should not be a
part of the definition and, if included, should be addressed later in the Act;" in addition, "including impartiality in the
definition of mediator might cause the parties to lose the confidentiality of the Act if it was later determined that the
mediator was partial and the court concluded therefore that a mediation did not occur." N30 Thus, including an
apparently innocuous element in a definition could have significant legal consequences.

In the CL context, the two CL statutes enacted to date both include "good faith" requirements. "131 As noted above,
this seemingly innocuous provision could be very problematic. "132 Another example is that the definition of CL in the
North Carolina statute refers to a procedure involving a husband and [*651] wife. "33 Thus, this statutory definition
effectively denies unmarried couples the legal benefits that are provided to married couples. 1134

Although some problems of legal definitions could be solved through thoughtful drafting using dispute system
design principles, the legidative process is often not conducive to such a careful procedure. It is possible to correct
legidlative mistakes, but the consequences of regulatory errors can be substantial and the amendment processis often
difficult. This suggests the wisdom in exercising great caution in the use of regulation as an ADR policymaking tool.

4. Appropriate Regulation of ADR

Although nonregulatory policy options are often optimal, regul atory options are appropriate in several types of
situations. M35 First, rules are needed to regul ate-and restrict-the use of information generated during ADR processes in
litigation. For example, statutes like the Uniform Mediation Act are needed to protect the integrity of both mediation
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and litigation by restricting use of certain mediation communications in litigation. Without such alegal restraint, many
litigants and lawyers would be less likely to share information needed to reach agreement in mediation. Moreover, use
of mediation communications at trial would taint the legal process and results by basing court decisions on

inappropriate evidence. "136 [*652] In the arbitration context, Professor Richard Reuben argues that arbitration
communications should normally be inadmissible in court and nondiscoverable, subject to certain exceptions. "137 In the
context of Collaborative and Cooperative Law, it may be appropriate for states and courts to adopt evidentiary rules
regulating use of information produced in those processes, N138

A second, related category of issues appropriate for regulation involves rules governing the relationship between
ADR processes and the courts. For example, the Federal Arbitration Act and the Revised Uniform Arbitration Act
(RUAA) regulate the nature of contracts to arbitrate that the courts will enforce and what actions the courts will take in
relation to the arbitration process. "139 These provisions might include definitions of enforceable agreements,
provisional remedies the courts could grant, qualifications of arbitrators, and the nature of awards. N140 Arbitration
generally involves legally binding adjudication. Therefore, it is appropriate for laws to provide greater regulation of
those processes than nonadjudi catory processes because parties have greater control over the result in the latter. Evenin
mediation, however, it is necessary and appropriate to establish rules about compliance with duties to mediate and
enforcement of agreements purportedly reached in [*653] mediation. "141 For example, rules prohibiting enforcement
of settlements obtained through coercion are important to protect the integrity of negotiation processes as well as the
court system. N142 Similarly, in CL, it is appropriate to enact rulesif courts create exemptions from normal court case
management systems N143 or to prescribe conditions for enforcing agreements reached in CL processes. '144 Third, it is
appropriate to legally regulate [*654] professional conduct in ADR processes to protect consumers' interests by
defining the professional s’ duties, dealing with issues such as requirements of informed consent and prohibitions against
conflicts of interest. Similarly, regulation to protect the interests of nonlitigantsis appropriate, such as requirements to
avoid taking advantage of nonlitigants. "145 |ssues of consumer protection are appropriate for regulation because
consumers rely on professionals and may need the power of government (including enforcement of professional
associations rules) to prevent and remedy exploitation by the professionals. For some issues, such as requirement of
informed consent and avoidance of conflicts of interest, it may be appropriate to rely primarily on regulation because
the behavior involved can often be determined objectively without great difficulty. Although other issues, such as
prevention of coercion, may be appropriate for regulation, a strategy relying exclusively on regulation may not be
effective because of difficultiesin detection and enforcement. In such situations, it may be appropriate to develop a
strategy that combines regulation and other policy tools.

Fourth, it is appropriate to adopt default rules when a substantial number of people have actually encountered
significant problems because their ADR agreements were silent or ambiguous about particular issues. It may be
tempting for some policymakers (and commentators) to prescribe default rules to reflect their own values and interests
even when thereis no record of significant problems that would be solved by such rules. In general, under our common
law system for developing legal rules, it is generally better for policymakers to refrain from adopting such ADR rules
unless and until there is demonstrated need. The RUAA isagood example of appropriate use of default rules. The
Prefatory Note states that "[i]n most instances the RUAA provides a default mechanism if the parties do not have a
specific agreement on a particular issue" "146 and specifies fourteen issues requiring such default rules. "47 For
example, Section 10 of the RUAA includes adefault provision [*655] authorizing arbitrators to consolidate separate
arbitration proceedings. "148 The comment to that section states that the RUAA includes this because "it is likely that in
many cases one or more parties, often non-drafting parties, will not have considered the impact of the arbitration clause
on multiparty disputes.” N149 Similarly, Sections 15 and 17 establish default rules authorizing arbitrators to regulate
discovery, issue subpoenas, make protective orders, conduct various pre-hearing proceedings to rule on evidentiary
issues, and make summary dispositions. "150 Arbitration agreements may not address these issues and thus the default
provisions are useful to fill such gaps in those agreements.
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5. Policies Promoting Reflective Practice

If ADR policymakers should consider legal regulation as alimited and last resort for devel oping new policies, what
should be theinitial and primary approach? In general, this Article recommends using system design processes that
engage interested stakehol ders to consider awide range of policy options as described above. "151 |t is beyond the scope
of this Article to provide a general analysis of all those options. One policy goal and associated set of policy options are
worth special mention here because they [*656] are particularly relevant to CL. Professor Macfarlane advocates
promotion of "reflective practice," as conceptualized by Donald Sch n:

This approach to professional education and training attempts to bridge the gulf between the acquisition of
professional knowledge and competence in practice. It does so by challenging the traditional assumption that
professional knowledge can be systematized and taught as facts, rules, and procedures which can then be instrumentally
applied to practice situations. Instead, what Sch n describes as "professional artistry” requires the capacity to deal with
unique and uncertain areas of practice by drawing on past experiences and by constantly experimenting and revising. A
reflective-practice model requires each practitioner to develop a capacity for reflective self-analysis of their
effectiveness in practice situations and to adopt a systematic approach to the learning that accrues. Reflective practice
increases professional effectiveness by enhancing awareness of the impact of contextual factors and constraints, raising
the level of responsiveness and flexibility, and emphasizing self-growth which builds on experience. Research
consistently demonstrates that the individual practitioners considered by their peers to exemplify excellence are
significantly better than both novices and their more experienced colleagues at successfully integrating their new
experiences into their existing models of action and knowledge. Simply put, they are better at learning from their
experiences because of their superior ability to analyze and synthesize those lessons. N152

She concludes that:

[PJutting the principles of reflective practice into practice requires the conscious nurturing of a collaborative
professional environment in which personal experiences and choices are shared in a continuous, self-critical,
non-defensive, and open dialogue. It needs practitioners-new and old, [*657] experienced and less experienced-to talk
and write analytically and self-critically about their approaches to ethical dilemmas. N153

Thisissimilar to Professor Craig McEwen's description of "communities of practice" that exercise "collegial
control" in using various policy tools to improve the quality of practice. "154 For example, the community mediation
field has institutionalized continuous reflective educational development. 155 Private professional mediators generally
do not participate in such continuous reflective education, although some courts and practitioners have developed afew
peer consultation programs. "156 Part of the genius of CL is itsingtitutionalization of continuous training, in part
through requirements of some groups that members attend local group meetings. "157 [*658] Such efforts to promote
reflective practice seem very promising and should be considered whenever training of dispute resolution professionals
islikely to be amajor factor in the success of a policy strategy.

Considering the subtle, complex, and contextual nature of ADR processes and major differences of philosophy
within the field, "158 no single policy tool will be completely effective in solving major problems. To be most effective,
policymakers should start with an assumption that they will need a comprehensive strategy combining various policy
tools. In the context of such a strategy, problems of over-reliance on legal rules can be reduced. 159

D. Development of Appropriate Relationship Between ADR Innovations and the Contemporary Dispute Resolution
System
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Members of the ADR field should acknowledge and appreciate the significant social value that the legal system
contributesto U.S. society. They should help to correct problemsin the legal system by helping develop innovationsin
legal processes and offering arange of distinct ADR alternatives to meet the needs of litigants and society. 1160

Professor David Luban catalogs a variety of public goods produced through the legal system, including
development of legal rules and precedents, discovery and publication of important facts, opportunities for intervention
by persons not party to lawsuits, structural transformation of [*659] public and private institutions, and promotion and
enforcement of private settlements. N'161 The legal system promotes economic activity, deters health and safety hazards,
compensates for injuries, protects basic civil rights, and provides an important forum for debating and establishing
social norms. It isalso acritical alternative to negotiation when parties need to threaten use of state power to resolve
their disputes privately. "162 Indeed, much private negotiation occurs only because parties can threaten to use the courts
to validate and enforce legal claims.

Many of us take the benefits of our legal system for granted and appreciate them only when our legal protections
seem to be threatened. Taking these benefits for granted contributes to an imbalanced understanding of the legal system
with excessive focus on its shortcomings. Moreover, it reinforces an orchestrated campaign to undermine the legitimacy
of the legal system, which is essential for the system to function properly. N163 There certainly are significant
shortcomings in the legal system that deserve attention and correction. Indeed, much of the motivation for devel opment
of the ADR field has been to provide dispute resolution options that avoid these shortcomings. "164 Unfortunately, a
significant subset of the ADR field- [*660] including some CL practitioners-denigrate the courts and litigation. 165
For example, some mediators exaggerate problems with litigation to press parties to settle, which isinappropriate and
should be discouraged. N166 |n the CL context, Professor Macfarlane found that the most commonly expressed
motivation of CL practitioners was an "abhorrence of litigation." 167 She quotes a CL lawyer describing as typical a
situation in court where "an idiotic jerk of ajudge who probably has an 1Q of about 10 decides what should happen to
this family." 168 Although this certainly does not reflect the views of all CL practitioners, CL leaders should discourage
practitioners from treating lawyers and judges disrespectfully and from describing litigation as inevitably harmful.
Litigation and court adjudication can certainly create or exacerbate problems for disputants-especialy in family
cases-and should normally be used as alast resort. Unfortunately, some cases are not appropriate for other processes-for
example, where parties are seriously dangerous or untrustworthy and seek advantage through intimidation. We must
rely on judges and other dispute resolution professionals needed to make the legal system function properly, and we
should treat them with respect. Thiswould be easier if dispute resolution professionals would identify themselves as
members of the system as awhole and not merely as members of their preferred part of it. 1169

Policymakers should also be attentive to the opposite problem-cooptation of ADR innovations by the legal system.
n170 The legal system is remarkably flexible and capable of absorbing innovations, which is a mixed blessing. This has
led to incremental improvementsin the legal system as it has adopted ADR innovations as part of the system. n171
However, thisincorporation of ADR creates risks that the alternative processes will lose the distinctive features that
make them valuable as alternatives. "172

[*661]

Simply opposing all potential cooptation by retaining the original features of an innovative model is not a good
approach, however, asthisis unlikely to continue satisfying the original needs or to assure the survival of the ADR
process. In the CL context, thisisrelated to the claim by many Collaborative practitioners that their model isa
"paradigm shift," "173 aterm from Thomas S. Kuhn's book, The Structure of Scientific Revolutions. "174 |n this
historical analysis of the development of scientific knowledge, Kuhn found that the science progressed through a
succession of paradigm shifts. Communities of scientists devel oped models (or "paradigms") 175 which the scientific
authorities of the time established as orthodoxies. Over time, scientists found "anomalies’ (i.e., findings that were not
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explained by the accepted paradigms), and they developed fixes to work around the problems within the accepted
paradigms. "176 Eventually anomalies accumulated to the point where innovative scientists devel oped new theoriesto
resolve persistent problems that could not be explained adequately by the prevailing contemporary paradigm. Thus,
once-new paradigms were discarded in favor of newer and better paradigms. "177 [ronically, the "revolutionaries’ who
advanced new paradigms sometimes became reactionary enforcers of new scientific orthodoxies, which were
overthrown by alater generation of revolutionaries. 178 This analysis counsels against devel oping narrow, brittle, and
static ADR models and suggests the value of broad, flexible, and dynamic models.

For true believers of agiven paradigm, 179 it is tempting to deny the existence of the paradigm's anomalies.
Candid acknowledgment of problemsis not only intellectually honest, but it also helps to promote the paradigm's
survival by encouraging fixes to avoid or minimize the problems. Though the accumulation of alarge number of fixes
may lead to the eventual replacement of a paradigm, the failure to deal directly with anomaliesis [*662] likely to lead
to amore rapid demise. We can already see an accumulation of anomalies in the Collaborative paradigm. The fact that
there has been so much resistance to the Collaborative paradigm outside the family context is a major anomaly. n180
Some people have suggested fixes to the problems that Collaborative theory does not seem to solve well. For example,
some have suggested: (1) delay in signing the participation agreement until they are confident that the CL process will
work, "81 (2) provision of special cautionsto clients who cannot afford hiring another set of attorneys; 182 (3) use of
time limits on disqualification, such as one year; and (4) use of arbitration or private judging options to resolve disputed
issues. "183 Cooperative practice (i.e., dispensing with the disqualification agreement) itself is another attempted fix.
n184 If CL isnot flexible enough to solve arange of practical problems, any shift to this paradigm may soon be
succeeded by a new paradigm that is better able to handle its anomalies. In that situation, Collaborative practice would
become afootnote in ADR history as a "failed experiment." n185

Thereis no simple formula for the success of ADR innovations. Hostility [*663] to the existing legal systemis
inappropriate and unlikely to be sustainable over an extended time. Leaders of ADR movements should create a careful
balance between maintaining the essential values of their innovations and being flexible enough to satisfy needs of
leaders of the legal system, practitioners, and the public. Professor Dorothy Della Noce and her colleagues studied
mediation programs in Florida and grouped them into three general categories. assimilative, autonomous, and
synergistic. N186 Programs that generally used an assimilative approach adapted mediation to the underlying values and
norms of the court system by emphasizing case processing, "using practices that imbue mediation with the authority and
formality of the courts' and "mapping . . . legal language onto mediation.” 187 On the other end of the continuum,
autonomous programs sought to maintain a separate identity from the court by establishing a separate identity for the
mediation program, maintaining flexibility in process design, and structuring the mediation process to focus on conflict
interaction as opposed to case disposition. 188 Programs using a synergistic approach valued the benefits of a court
connection and also honored mediation values of preserving party voice and choice as much as possible within the court
system. Synergistic programs balanced their mediation values with the courts' needs, engaged community members and
agencies as stakeholders in the program, and used mediation practices that preserved the integrity of the mediation
process. "189 Professor Della Noce found that the assimilative programs gained the benefits of court support but failed
to produce the distinctive advantages of mediation. "0 On the other hand, autonomous programs maintained their
purity of values, but failed to receive the benefits of collaboration with the courts including a substantial number of
cases to mediate. "191 The synergistic programs created the best of both worlds by developing productive relationships
with the courts and also maintaining their values about dispute resolution. "192 Moreover, synergistic programs
developed structural partnerships between the courts, mediation programs, and other elements of the community that
can have some intrinsic value in building a stronger [*664] society. 1193

ADR innovations are likely to fail to fulfill their potential if they do not create a proper balance of connection with
and autonomy from the courts. Professor Della Noce and her colleagues provide a useful framework for analyzing ADR
systems and their relationships with the courts as well as system stakeholders. In general, a synergistic approach seems
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optimal and system planners should consider using that approach before trying an assimilative or autonomous approach.

I11.Application of Policymaking Principles to Proposals for New Ethical Rules for Negotiation

This Part uses the principles outlined in the preceding Part to analyze Professor Christopher Fairman's proposal for
anew ethical rulefor CL lawyers. To highlight key elements of Professor Fairman's proposal, this Part compares it with
Professor Scott Peppet's proposal for new ethical rules to enable lawyers to practice more collaboratively. No proposal
is perfect or comprehensive, and the primary purpose of this analysisisto illustrate the principles rather than to promote
or oppose these particular proposals. Although this Article argues that Professor Peppet's proposal is generally
preferable to Professor Fairman's, the following analysis suggests that both proposals have merits and both could be
modified to be more consistent with the principles described in the preceding Part. In particular, this Article argues that
both proposals would be improved by crafting strategies that rely more heavily on nonregulatory policiesto achieve
their goals. N194

[*665]

A. Summary of Fairman's Proposal for New Rule for Collaborative Law

Professor Fairman's article provides an extensive analysis of regulation of CL, reviewing statutes, ethical rules,
legal ethics opinions, and efforts at self- governance in the Collaborative movement. "195 Based on this detailed
analysis, he concludes that anew ethical rule is needed now to educate CL lawyers about ethical issuesin CL. "9 To
frame his argument, he cites criteria that Dean Rapoport proposed for determining whether new ethical rules are needed:

Dean Nancy Rapoport has developed a helpful test for determining if new and distinct ethical rules are warranted in
a specific area of legal practice. First, the test for new separate rules includes a baseline assessment of whether thereisa
poor fit with the practice area and the generalist models of ethics rules. This assessment is followed by "second order"
guestions. These include: (1) the degree to which repeat players interact with novices, (2) the existence of different
jurisdictional layers, (3) ease of enactment of a uniform code, and (4) benefits of a single code for the practice area
balanced by disadvantages of abandoning uniform state regulation. n197

Applying Rapoport's test, "198 Professor Fairman concludes that a new ethical rule is needed for CL. He writes:

Collaborative law's glass ceiling islegal ethics. Unlike other forms of alternative dispute resolution, collaborative
law's growth is hampered by [*666] questions of compatibility with rules of professional ethics. Critics, including
some collaborative law practitioners, find it difficult to square the principles and practices of collaborative law with the
professional rules of ethics concerning everything from zeal ous advocacy to confidentiality to terminating
representation. Hence, the ideals of legal ethics collide with the ideals of collaborative law. "199

He states:

Like mediation, collaborative law is another good candidate for its own, new ethical rules. With predictions of
collaborative law jettisoning to the forefront of dispute resolution techniques, many lawyers new to the concept are
confronting it. They will need education on the underlying ethical principles of the collaborative process. Indeed, the
fundamental paradigm shift from adversarial to collaborative makes thisfield one of the most appropriate for new
ethical guidelines. Purely from an educational perspective, new rulesfor collaborative law seem warranted.
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Applying the Rapoport test to collaborative law |eads to the same conclusion. Thereis an obvious problem of "fit"
between the current codes of ethics and collaborative law. Practitioners and academics point to the disconnect between
the fundamental premise of adversarial representation embodied in the model codes and rules and the cooperative
approach of collaborative law. Just as Dean Rapoport concluded in the bankruptcy context, the adversarial model
"completely misses the boat." 200

In addition to arguing that the collaborative and traditional paradigms are generally incompatible, Professor
Fairman identifies four specific problemsthat he believes are problematic for the collaborative model under the ethical
rules governing lawyers generally:

First, concerns exist about whether collaborative law is consistent with the duty of loyalty-often labeled as "zealous
advocacy." Second, as with mediation, concerns about the duty of candor and truthfulness to others are present with
collaborative law. Third, questions about the compatibility of the disqualification provision with the rules governing
termination of representation continue. Finaly, fears over potential breaches of the duty of confidentiality also remain.
Collaborative law faces challenges with each of these ethical hurdles for a common reason. General rules of ethics
governing traditional practice were drafted without collaborative law in [*667] mind and areill-suited to the new
collaborative process. 201

He concludes that: (1) CL lawyers have different conceptions of their roles than traditional lawyers and that CL is
incompatible with some interpretations of ethical rules governing loyalty and zeal ous advocacy; "202 (2) the duty of
candor in the general model of lawyering, which permits "puffing,” is inconsistent with the duty of full disclosure in the
CL model; n203 (3) the CL disqualification agreement would need to be "force-fit" into the general model; "204 and (4)
CL procedures are "riddled with risks to confidentiality." n205

Analyzing ethical rules and opinions issued by state bar associations, he writes that "they reflect the ongoing
struggle collaborative law faces under the current ethical rules.” "206 He argues that various ethical opinions merely flag
the key issues rather than resolve them, "207 are "cryptic" and provide "little concrete analysis," "208 and are only
advisory. "209 The small body of opinions address a"striking" number of rules with a"notable lack of consensus as to
which specific rules areimplicated. . . . [T]he limited analysis by state ethics committees fails to yield consensus on
even what questions to ask, much less the answer." n210

Professor Fairman argues that CL participation agreements and statements of principle issued by CL organizations
are inadequate to regulate [*668] the ethical issuesinvolved. He says that the participation agreements are silent on
some key issues, are sometimes vague and inconsistent with each other, and cannot adequately address the ethical issues
inherent in CL. "211 Similarly, he contends that statements of principle issued by CL organizations (such as the widely
used "Principles and Guidelines for Collaborative Law") are inadequate as they "contain a mixture of procedural rules
and aspirational ethical goals limited exclusively to family law matters." N212 Although some provisions are clear, some
are imprecise or "micro-manage” behavior. "213 |n general, he finds that standards and guidelinesissued by CL
organizations are "underdevel oped, excessively detailed, or internally confusing” regarding legal ethics. "?14 He cites
research indicating that many CL practitioners do not recognize ethical issues and argues that it would be unwise to rely
too much on local CL practice groups to police ethical requirements, N215

He concludes, "[w]ith major ethical questions remaining unanswered, the stage is set for a superior approach to
resolve the ethical issues surrounding collaborative law-an amendment to the Model Rules of Professional Conduct.”
n216 He has an extremely broad conception of the scope of problems that are ethical problems or that justify the
adoption of new ethical rules for CL lawyers. 217 Professor Fairman's proposal is intended to educate [*669] lawyers
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n218 and he argues that the educational function of ethical rulesis"sufficient in itself to justify creation of anew rule.”
n219 He proposes the text of arule including commentary. 1220 The proposed rule codifies a combination of general CL
practice "221 and ethical rules governing lawyers generally. 222 |t defines CL, states that CL lawyers represent their
own clients, provides that information relating to CL representation is confidential, and requires CL lawyersto be
competent. 223 The changes in the rules require lawyers to: negotiate in good faith using cooperative strategies (and
refrain from [*670] threatening contested court proceedings), make full and voluntary disclosure of all relevant
information (and refrain from puffing), and withdraw from representation if the CL process terminates. 224 Although
Professor Fairman is primarily concerned about educating CL lawyers, violators of the proposed rule would be subject
to professional discipline administered by courts or state bar associations and might also be subject to malpractice
liability. "225 He concludes, "1 believe it is freedom from choice, not freedom of choice that collaborative law needs."
n226

B.Summary of Peppet's Proposal for New Rule for Collaborative Negotiation

Professor Peppet recently proposed revising the Model Rules of Professional Conduct to accomplish goals similar
to Professor Fairman's. "227 Professor Peppet's proposed rules would permit-and thus hopefully encourage-lawyers to
opt for higher ethical standards governing their dealings with opposing parties. "228 He contends that lawyers who make
credible commitments of cooperation to opposing parties can increase the likelihood of reaching agreements that benefit
their clients (as well as themselves and opposing parties). "229 He argues that ethical rules are needed when opposing
counsel know little about each other so that they can make such credible commitments of cooperation by subjecting
themselves to substantial professional disciplineif they do not live up to those commitments. "230 His proposal would
permit lawyers to choose particular [*671] elements of the CL model and thus they (and their clients) would not be
limited to an all-or-nothing choice of either the full CL model or the existing model of legal representation.

Professor Peppet proposes amendments to Model Rule 4.1 that would enable lawyers to make separate "bundles" of
commitments (each with the clients' written informed consent) including: (a) proposed Rule 4.1(2)-to be truthful,
disclose all material information (without the current exceptions for "puffing" etc.), and negotiate in good faith; (b)
proposed Rule 4.1(3)-to refuse to assist in negotiation "that works substantial injustice upon another party;" and (c)
proposed Rule 4.1(4)(b)-to be bound to withdraw from representation if unable to comply with the obligations under
Rules 4.1(2) or 4.1(3). "231 | awyers could terminate these obligations by giving notice, signed by the lawyer and client,
to all affected parties. 232 Professor Peppet also proposes an addition to Rule 7.4(e) permitting lawyers or law firmsto
designate themselves as " Collaborative" or "Problem-Solving" if they "primarily practice[] subject to the provisions of
Rule 4.1(2) or 4.1(3)." n233

Collectively, Professor Peppet's proposed provisions reflect key elements of the general CL model. His proposal
would enable lawyers and clients to commit to the entire set of provisions at the outset of a case, which would yield real
advantages in many cases. Professor Peppet's proposal would also permit unbundling of CL (whichis, itself, an example
of "unbundled" legal services). "234 Thus lawyers and clients could commit to be [*672] truthful and fair in negotiation
without committing to withdrawal, thus encompassing Cooperative Law. 235 Similarly, Professor Peppet's proposal
would not require amutual commitment by all sidesin adispute, thus facilitating the practice of "settlement counsel,"
n236 in which one party can unilaterally decide to use alawyer who is solely committed to negotiation. "237 Moreover,
lawyers and clients would not need to make commitments about negotiation at the outset of a case as they might prefer
to wait until after they have a chance to gauge each others trustworthiness. N238

Professor Peppet's proposal certainly is not perfect. He identifies various potential problems in getting the proposal
adopted and implemented effectively. N239 As compared with Professor Fairman's proposal, however, it seems
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particularly appealing because of the greater potential impact (by affecting a much wider range of the legal profession
and the legal culture generally) and for better following the principles set out above. The following Part focuses
primarily on Professor Fairman's proposal to illustrate the principlesin Part |1 and discusses Professor Peppet's proposal
for comparison.

[*673]

C.Analysis of Fairman's Argument (Including Comparison with Peppet's Argument)
1. Problematic Assessment of Need for New Ethical Rule

This Part argues that Professor Fairman's article does not persuasively demonstrate the need for anew ethical rule
for CL, as contemplated by dispute system design theory. "240 His argument is based on the following faulty premises.
First, a new specific ethical rule for CL is needed to protect CL users. 241 Second, CL is generally incompatible with
the general model of lawyering. "242 Third, CL does not fit very well within current codes of ethics. 243 Fourth, the
lack of an ethical rule specifically regulating CL constitutes a"glass ceiling" that hampers the growth of CL. n244

By contrast, Professor Peppet's proposal is based on a more persuasive identification of a problem with the current
ethical regime. Professor Peppet argues that negotiators who want to be "small ¢" collaborative "245 in negotiations have
aproblem because they fear that their negotiating partners would secretly take advantage of their honesty:

A negotiator must try to determine the "type" of her counterpart-is the counterpart an honest, collaborative type or a
more hard-bargaining, deceptive type? The counterpart, meanwhile, may be sending off misleading signals about his
type. He may present himself as a collaborative, honest type in order to mask that he actually plansto deceive for
personal gain. N246

Professor Peppet cites substantial research, which is consistent with common experience, to show that this situation
is awidespread problem. "247 [*674] This problem is clearly related to the fact that lawyers are authorized to use
"puffing," N248 thus misrepresenting some of the most critical facts in negotiation, including the parties perceptions,
interests, and intentions. His proposal to amend the rules permitting these practicesis designed to address this real
problem in traditional negotiation.

a. Lack of Demonstrated Harm to Clients Requiring New Ethical Rule

Ethical rules are primarily intended to protect clients from harm that might be caused by their lawyers and to
provide legal sanctions when lawyers violate the rules. "'249 There is no evidence that any CL clients have been harmed
by the lack of aspecial ethical rule for CL. Asfar as| know, there have been no complaints against CL lawyersto bar
associations and no malpractice claims against CL lawyers. Five state ethics committees have issued opinions about CL,
which have all been in response to queries about CL practice generally rather than allegations of particular misdeeds.
n250

Professor Fairman's article identifies several problemsthat CL clients have experienced, but they all can be readily
addressed under existing ethical rules. He cites Professor Macfarlane's study of CL practice, noting that some clients
have not been given adequate disclosure of waiver of confidentiality "251 and attorneys fees. '252 He acknowledges,
however, that waiver of confidentiality would be covered under current Model Rule 1.6, "253 [*675] and Rule 1.5is
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quite adequate to regulate ethical issues about attorneys fees. '254 He also cites findings that the disqualification
agreement caused some clients to fear being stuck in CL "255 or losing their CL lawyers services [*676] because the
other party decided to litigate. 256 Ethics committees have found that existing rules permit CL lawyers to use the
disqualification agreement, 257 but Professor Fairman's proposal authorizesit as well, "258 so his proposed rule would
not solve problems caused by a disqualification agreement. Moreover, existing rules require lawyersto obtain clients
informed consent to use a disqualification agreement, 259 thusiit is not clear why anew rule is needed to address this
concern.

Professor Fairman argues that the CL process requires full disclosure of information by the parties and that existing
ethical rules are inadequate to govern this situation because they permit lawyers to engage in puffing. 260 Asserting that
"lawyerslie," Professor Fairman cites a survey of lawyers finding that 61% of the respondents believe that it is ethically
permissible to use puffing in negotiation and that 73% actually did so. 261 |t is not clear, however, how often CL
lawyers engage in puffing, if at all. If it isaproblem calling for anew ethical rule, Professor Peppet's proposal solves
this problem more directly and would be useful to a much larger class of lawyers than Professor Fairman's proposal.
n262 In addition, states could enact statutes establishing requirements for candor in CL, as Texas has done, "263 and
lawyers would be ethically required to comply with those laws. "264 Even without a specific statute or ethical rule, CL
participation agreements typically include provisions establishing duties of full disclosure by lawyers [*677] (aswell
asclients). "265 Thusiit is not clear that puffing by CL lawyersis a problem and, if so, that Professor Fairman's proposal
would be the best way to addressiit.

Professor Fairman quotes Professor Macfarlane's study which states, "[o]utside a small group of experienced
practitioners, the study has found little explicit acknowledgment and recognition of ethical issues among CL lawyers."
n266 She also found that "[m]ore experienced collaborative attorneys and [CL] groups are becoming increasingly
conscious of the range of unfamiliar ethical dilemmas raised by [CL] practice." 267 Moreover, the field has devel oped
and practitioners have gained some experience since she collected her data. 268 Thus, although the CL field certainly
needs to improve its handling of ethical issues, the present and foreseeable future situation is not quite as dire as
Professor Fairman suggests. He al so cites Professor Macfarlane's statement that "CL lawyers manage the day-to-day
and meeting-by-meeting dynamics of their cases within a context of almost unconstrained professional discretion.” 1269
This statement may be accurate to the extent that CL cases, like most legal matters, are conducted "below the radar” of
professional monitoring and enforcement unless something goes seriously awry. Regardless of the level of actual
enforcement, CL lawyers certainly are subject to a set of ethical constraints on their conduct, as demonstrated below.
n270 [*678]

b. Compatibility of Collaborative Law with the General Mode! of Lawyering n271

CL fitsin the general model of lawyering better than Professor Fairman contends. He describes the traditional
model as operating under "an inherently adversarial duty of zealous advocacy.” 272 However, the general model of
legal ethics clearly permits lawyersto act collaboratively when it isin their clients' interests that they do so. According
to the Model Rules of Professional Conduct, lawyers have an obligation to "protect and pursue a client's legitimate
interests," N273 and lawyers do not have a duty to take advantage of others or behave badly. "274 The traditional model is
certainly adversarial in the sense that all parties are expected to act in their self-interest, and their lawyers are required to
represent clients interests diligently and loyally. In that structural sense, CL isaso adversarial because CL lawyers are
obligated to represent their clients interests. "275 Consider the following CL case | recently heard about. A couple had a
nasty and [*679] escalating conflict that resulted in a physical fight. One CL lawyer advised her client to take photos
of her bruisesin case they were needed for litigation. The person describing the case asked if that lawyer was being
"truly collaborative." The case presented a serious risk that the CL process would terminate and that litigation might be
used. It isinconceivable that the ABA would approve an ethical rule authorizing lawyers to allow foreseeable risks of
litigation to go unheeded. Although CL lawyers themselves would not represent CL clientsin litigation, the CL lawyers
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role must include an adversarial element when needed to protect the clients interests. "276 |n this case, CL lawyers had a
duty to take actions needed to protect the client's interests if the case would be litigated. N277

The term "adversarial” is also used to mean use of strongly partisan tactics to maximize one's advantage, typically
harming others interestsin a presumed zero-sum situation. "278 Ethical rules do not require lawyers to be adversarial in
this sense. This meaning is often associated with a culture of lawyers zealous advocacy, reflected by Canon 7 of the
Model Code of Professional Responsibility, which states that a "lawyer should represent a client zeal ously within the
bounds of the law." N279 The ABA adopted the Model Code in 1969, but it has been superseded by the Model Rules of
Professional Conduct, which the ABA first adopted in 1983 and most recently revised in 2003. "280 The Model Rules
refer to the concept of zeal ous advocacy only in the Preamble and comments. The Preamble to the Model Rules states
that the basic principles underlying the Rules "include the lawyer's obligation zeal ously to protect and pursue aclient's
legitimate [*680] interests' N281 and that "[a]s advocate, alawyer zealously asserts the client's position under the rules
of the adversary system." N282 A comment to Rule 1.3 states that a lawyer must "act with commitment and dedication to
the interests of the client and with zeal in advocacy upon the client's behalf." "283 Because of such provisions and the
legal culture surrounding them, some lawyers believe that a duty of zeal ous advocacy requires lawyers to take every
possible action to benefit their clients that is not prohibited by |aw. N284

That is not, however, an accurate reading of the requirements of the Model Rules, which do not require lawyersto
be adversarial in the sense of being extremely partisan. A comment to Rule 1.3 states that a"lawyer isnot bound . . . to
press for every advantage that might be realized for aclient." N'285 Rather than requiring lawyers to take extreme
positions, the duty of diligence under the Model Rules requires lawyers to overcome opposition, personal
inconvenience, workload pressures, and procrastination to advance clients interests and complete the tasks involved in
the representation. 1286 Moreover, under Rule 1.2(a), lawyers must consult clients about the means of pursuing clients
objectives, which could involve clients' preferences about the degree of the lawyers zeal. "287 Some clients may have a
strong and legitimate objective to minimize conflict and, to achieve this objective, they may want their lawyersto avoid
acting in a harsh partisan manner. It isinconceivable that the Model Rules would force lawyersto use aruthless
approach in these situations. Professor Luban argues that "it is extremely doubtful that a lawyer who represented a client
diligently and competently would be disciplined for failure to go the extramile in hyperzeal ." "288 He explains that, in
practice, lawyers are expected to "satisfice"-produce a "good enough” result-rather [*681] than to produce the
maximum possible result. "289 He argues that "if alawyer obtains a satisfactory outcome for aclient, it is hard to
imagine the lawyer being disciplined because, with alot more hustle and ruthlessness, she could have wrung out a few
dollars more." "29 As a practical matter, many lawyers- probably most-normally act reasonably and cooperatively, 1291
and no one suggests that thisis unethical. Thusit is simply inaccurate, both theoretically and empiricaly, to say that the
genera regime of legal ethicsrequireslawyersto be adversarial in the sense of taking extremely partisan positions.

In addition, the Model Rules do not require lawyersto act in an adversarial manner. A comment to Rule 1.3 states
that a"lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the
treating of all personsinvolved in the legal process with courtesy and respect." "292 The Preamble reads, "A lawyer
should use the law's procedures only for legitimate purposes and not to harass or intimidate others." N293 |t further states
that the "principles [underlying the Model Rules] [*682] include the lawyer's obligation zealously to protect and
pursue a client's legitimate interests, within the bounds of the law, while maintaining a professional, courteous and civil
attitude toward all personsinvolved in the legal system." n294

This analysis shows that neither the traditional model nor the CL model is so narrow as to preclude a substantial
area of overlap between them. Professor Fairman notes that there is a scholarly consensus that lawyers need not be
zeal ous advocates who always must take extreme positions. 29 Citing Professor Macfarlane's research, finding that
some CL lawyers experience role tension between traditional and CL advocacy, he argues that a new ethical rule for CL
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lawyers would "benefit those conflicted by role tension.” "29 Thisis an unconvincing empirical claim. Adversarial and
problem-solving orientations are probably elements of lawyers' identities that are deeply imbedded. It is hard to believe
that simply promulgating a new ethical rule would have much effect on fundamental aspects of professional roles and
identities.

c. Compatibility of Collaborative Law with Existing Ethical Rules

Bar association ethics committees or officialsin five states- Kentucky, "297 Minnesota, "298 New Jersey, 299 North
Carolina, N300 gnd Pennsylvania 301 -have considered the CL model, and all of them have found that the general model
is not inconsistent with ethical rules for lawyers. N302 Al of these opinions responded to questions about the model
generaly and [*683] prompted the opinion-writers to canvass rules governing awide range of aspects of lawyer-client
relationships. These opinions addressed lawyers' duties regarding competence, scope of representation, diligent
advocacy in representing clients' interests, clients' right to settle, conflicts of interest, confidentiality, candor in
negotiations, clients waiver of liability, lawyers withdrawal from representation, and advertising. Although these
opinions do not apply every single rule of professional conduct, they cover awide range of the most important rules.

For the most part, the opinions do not require any modification or limitation of CL practice to be consistent with the
genera ethical rules governing lawyers. For example, the Kentucky opinion specifically rejects a suggestion that CL
violates a supposed (but outdated) duty of zeal ous advocacy. 303

The most common theme in these ethics opinionsiis that clients must give informed consent, "3%4 which isa
fundamental principle of legal ethics [*684] generally "305 aswell as CL doctrine. 3% Some of the opinions refer to
specific [*685] mattersthat the lawyers must inform CL clients, including provisionsin CL participation agreements
that prohibit use of formal discovery processes and court hearings "397 or require (or preclude) disclosure of certain
facts such as adultery. "308 The North Carolina opinion states that a lawyer may represent a spousein a CL case where
the other spouse is represented by a member of alocal practice group, "provided both lawyers determine that their
professional judgment on behalf of their respective clients will not be impaired by their relationship to the other lawyer
through the [CL] Organization, and both clients consent to the representation after consultation." "309 |n addition to
requiring that CL clients give informed consent to using a CL process, the Pennsylvania opinion focuses on informed
decisionmaking about the substantive decisions within the CL process. The author of that opinion states, "I think you
should do whatever you can to ensure that the client understands that it is the client's decision whether to settle.” N310 |n
sum, if CL lawyers do not provide informed consent, the current ethical rules, as reflected by these opinions, should be
more than adequate to address violations of these requirements.

The few limits or cautions in the ethical opinions are modest, reasonable, and generally consistent with CL
doctrine. The Pennsylvania opinion, for example, holds that although CL lawyers may negotiate cooperatively with the
other lawyer and client, each CL lawyer must identify his or her client solely as the party being represented. The CL
lawyer does not represent the family and is not the "lawyer for the situation.” N311 [*686]

The Kentucky opinion states that a CL lawyer has a"heightened obligation to communicate with the client
regarding the representation and the special implications of collaborative law process." "312 |t states that alawyer
"cannot advise a client to use the collaborative process without assessing whether it istruly in the client's best interest.”
n313 The New Jersey opinion notes the distinctive disqualification agreement in CL and that "in some sense the client's
continuing relationship with the lawyer is at the discretion of the opposing spouse. This could conceivably place a
considerable hardship upon a client, who would then be required to retain new counsel to take up the case from scratch.”
n314 Applying the rule permitting "reasonable” limitations on the scope of representation, the opinion states that thisis
a
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[D]etermination that must be made in the first instance by the lawyer, exercising sound professional judgment in
assessing the needs of the client. If, after the exercise of that judgment, the lawyer believes that a client'sinterests are
likely to be well-served by participation in the collaborative law process, then this limitation would be reasonable and
thus consistent with RPC 1.2(c). "315

Noting the "harsh outcome in the event of such failure" of the CL process, the opinion provides the following
guidance:

[W]e believe that such representation and putative withdrawal is not "reasonable” if the lawyer, based on her
knowledge and experience and after being fully informed about the existing relationship between the parties, believes
that there is a significant possibility that an impasse will result or the collaborative process otherwise will fail. n316

[*687]

Similarly, the Pennsylvania opinion requires CL lawyers to assess the appropriateness of CL for particular clients.
It states that a CL lawyer "must consider each client's situation (especially those who are victims of domestic violence)
when deciding whether a Rule 1.2(c) limitation on the scope of representation is reasonable and whether you can,
indeed, provide competent representation to a client under the limited scope of representation.” N317 |n calling for a
case-specific analysis, the opinion indicates that some of the relevant factors may include the individual parties
capabilities, attitudes about professional services, and preferences about risk. 318

Only one opinion concluded that there was any question whether the disqualification agreement isinconsistent with
the ethical rules. After detailed analysis, the author of the Pennsylvania opinion stated, "It is not completely clear to me
whether all courts would agree that Rule 1.16(b)(4) supports withdrawal in the CL context.” "319 Nonetheless, the
opinion advised CL lawyersto comply with the rules governing withdrawal and memorialize the lawyers' decisions
when aCL case is terminated before the divorce is completed. "320 The analysis of CL in the five ethics opinions shows
that the CL model can fit quite well within the existing ethical rules. n321

[*688]

Professor Fairman argues that the body of existing ethics opinions is problematic as various opinions are advisory,
cryptic, and sometimes flag issues rather than resolve them and there is no consensus about which rules are implicated.
n322 Scholars make similar criticisms about some court opinions, which is quite common in an incremental common law
process of building doctrine over time. Even where there are conflicting court opinions, the typical remedy isto develop
future case law to resolve the conflicts rather than to enact new statutes. In the CL context, there are no conflicting
rulings and it is premature to adopt a new ethical rule.

[*689]

d. Mistaken Claim that Lack of New Ethical Rule Hampers Growth of Collaborative Law

Professor Fairman argues that legal ethics rules act asa"glass ceiling" that hampers the growth of the CL field, n323
but there is no evidence that the current ethical framework has had any such effect. Professor Fairman argues that
"[w]ith its meteoric ascension, in just fifteen yeard,] collaborative law has gone from an ideain the mind of afamily
law practitioner, burned out by the bitterness of his practice, to avirtual ADR movement with thousands of practitioners
stretching across North America." N324 He provides the following account of its success:

Oneindication of collaborative law's success is unquestioned: it is rapidly spreading. There are currently more than
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4,500 lawyers trained in collaborative law. Eighty-seven distinct collaborative law practice groups exist. Collaborative
law is practiced in at least 35 states. It flourishes in certain jurisdictions including Minnesota, Ohio, Connecticut, Texas,
Georgia, and the Canadian provinces. Even cursory internet searches return a bevy of collaborative law websites, N325

This does not sound like a movement whose growth has been seriously hampered. Of course one could argue that
the movement would have been even greater but for restraints resulting from ethical rules. Indeed, Professor Fairman
notes that CL islimited almost exclusively to family law and suggests that CL might not be used in other cases because
of the ethical [*690] controversy over the disqualification agreement. "326 Although the disqualification agreement
probably is amajor obstacle to such expansion, "327 it is extremely unlikely that the ethical aspects of the
disqualification agreement are the source of the problem. If the ethical issues were the cause of the problem, one would
expect that lawyers would rarely use CL in family law cases unless CL family lawyers are especially indifferent to
ethical issues. Moreover, one would expect that the ethics opinions legitimizing the use of CL "328 would reassure
lawyers worried about ethical issues.

The problem with the disqualification agreement in nonfamily casesis that the structure of the cases and lega
practice-rather than the ethical rules-generally make disqualification extremely unattractive both to lawyers and clients.
n329 If the ABA would adopt a rule unequivocally endorsing the ethical legitimacy of the disqualification agreement, it
would still be highly unlikely that many lawyers or clients in nonfamily cases would use CL. In general, lawyers and
clients who have actual or potential ongoing relationships with each other are understandably wary about sacrificing
those relationships if they do not settle a given case. Using CL, with its disqualification agreement, is especially
problematic for them because it puts the future of their relationship in the hands of an opposing party. It is not surprising
that both lawyers and clients generally would have little appetite for ending the lawyers' representation in a case after
investing a substantial amount of time and effort into it. If anonfamily CL case terminates without settlement, plaintiffs
lawyers paid on contingency would have a problem collecting fees, and defense lawyers would watch a potentially
lucrative case go to a competing lawyer or law firm. Moreover, clients would have to invest more time and money in
educating new lawyers about the case. Although thisis also truein family cases, the consequences of disqualification
generally are much greater in nonfamily cases because of the generally larger financia stakes. In particular, civil
litigators are likely to have a smaller number of large cases, as compared with family lawyers, so the loss would be
much greater. Not surprisingly, the lawyers and clientsin nonfamily cases often [*691] value their relationships more
than in family cases. "330 Given the greater risks, parties and lawyers would need greater trust that the opposing side
would not abuse the process. Family lawyers tend to practice in small local professional communitiesand if CL lawyers
behave uncollaboratively, they face greater risks to their reputations and potential for future cases. "331 |n nonfamily
cases, the lawyers have much less expectation of repeat interactions with the other lawyersin a case, thusthereis
greater temptation to take advantage and less security in the process. N332 Therefore the practical and business aspects of
the disqualification agreement, rather than the ethical issues, function as a barrier to use of CL in nonfamily cases.

2. Focus on Promoting a Single Process Rather than Improving the System to Meet Needs of Disputants and
System Stakeholders

Professor Fairman's proposal focuses specifically on promoting CL practice rather than dispute resolution options
more generally. Thisis not unusual or necessarily problematic. Indeed, it is often wise to focus specifically on a
particular issue and analyze it in depth. Improving individual elementsin a system obviously can be helpful for the
entire system. Thus there is nothing necessarily wrong with Professor Fairman's specific focus on CL. Because of his
particular focus, however, his arguments reflect a flawed approach to policymaking and a missed opportunity to have
greater impact.

Professor Fairman's "glass ceiling” argument (that ethical rules hamper the growth of CL) 333 reflects a
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problematic assumption at odds with dispute system design theory. This argument assumes that expansion of CL per se
should be the appropriate policy goal. N334 ADR processes are meansto an [*692] end-satisfaction of important
interests of disputants and other stakeholders-and promotion of these processes should not be the goal in itself. If
lawyers and clients are not choosing to use CL, dispute resolution professionals should consider why they are making
these decisions and how to craft ADR processes that would satisfy their perceived interests. "335 By contrast, thereis
evidence that a substantial set of lawyers aspire to the goal of Professor Peppet's proposdl, i.e., to increase their use of
interest-based negotiation, which is a much more generic process than CL.

The limited potential impact of Professor Fairman's proposal is afunction, in part, of the ideological commitment to
anarrow model by CL practitioners, which would be frozen in place by Professor Fairman's proposal. Although
proponents of CL aspire for its broad growth as a movement, their orthodox commitment to their specific model
severely limitsits general applicability. If Professor Fairman's proposal would be adopted, the overwhelming majority
of lawyerswould find it irrelevant to their work and thus it would have limited impact on legal practice. Based on past
experience, virtually no lawyers handling nonfamily cases would be affected and even many family lawyers would not
be engaged because they would find the model to be too restrictive. Moreover, Professor Fairman's proposal would
signal that most lawyers are uncollaborative and that the legal profession generally would have little to gain from CL.

By contrast, Professor Peppet's proposal has the potential for much greater impact on legal practice. In addition to
benefiting CL practice, it would promote a range of other processes including settlement counsel, Cooperative Law, and
even ad hoc efforts to be collaborative in individual cases. 336 Rather than providing clients with a single, fixed model
to accept or [*693] reject, it gives agreater variety of options of featuresto choose to a much greater popul ation of
clients (as well as the dispute resolution professionals who serve them). Although there certainly are some variations
within the CL model, "337 the range of choicesis much narrower than under Professor Peppet's proposal.

More generally, Professor Peppet's proposal focuses on systemic change in negotiation by inviting lawyers to be as
agreeable as they and their clients deem appropriate in given cases. Because his proposal does not require lawyers and
clientsto use a disgualification agreement, it would have much greater appeal to lawyersin nonfamily cases. Moreover,
rather than marking a sharp divide between CL lawyers and other lawyers, it would indicate that all lawyers may want
to use tools to help clients negotiate more cooperatively in some cases. The provisions creating general designations of
lawyers would also permit greater specialization, development of reputations for cooperation, and market definition.
Thus, this proposal has the potential to stimulate broader changes in the system of legal practice.

Publication of both proposals reflects the ideas of individual scholars, reflecting a traditional and appropriate
mechanism for advancing theory and practice. For either proposal to advance, it would be helpful and appropriate to
engage representatives of the range of affected stakeholder groupsin analyzing their interests and revising the proposals
accordingly. n338

[*694]

3. Excessive Reliance on Regulation as Policy Strategy

Professor Fairman's proposal relies exclusively on adoption of anew ethical rule as a policy strategy rather than
proposing a more comprehensive strategy that incorporates a range of policy options and that recognizes the limits of
rulemaking. His proposal assumes that promulgating an ethical rule would be effective in changing complex behavior to
adhere to the rulemakers' intentions, "339 although there is much evidence that people often [*695] ignore or "game"
rules. "340 To his credit, Professor Fairman identifies various mechanisms within the CL community as aform of ethical
regulation. But his proposal does not consider those mechanisms as part of a comprehensive strategy, in part because he
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believes in the value of having a uniform rule for CL practice. As aresult, his proposal would not be as effective asa
comprehensive strategy that focuses primarily on enhancing localized capabilities for promoting good CL practice.

Noting that ethical rules are not widely enforced, Professor Fairman bases his proposal on the premise that "[rJules
of ethics serve avital educational function” "341 which is"sufficient in itself to justify creation of anew rule." n342
Rules are typically adopted to regulate behavior by defining permissible behavior and using (or threatening) legal
sanctions for rule violations. Education is not the primary purpose of such rules, but rather is a mechanism to promote
compliance. 343 Ethical rules clearly can help spur educational efforts, both as a source of motivation (i.e., to comply
with requirements and avoid adverse consequences) and as a body of material to be learned. Certainly practitioners need
continuing education, especially in new areas of practice like CL. Adopting a special rule specifically for CL
presumably would have some educational benefit in focusing lawyers attention on ethical issues, though it is not clear
how much additional benefit it would provide or whether the benefit would outweigh the disadvantages of doing so.
There are many other policy options to promote education, and policymakers are wise to devel op strategies employing
the most appropriate combination of policy options. Thisis especialy truein the CL context, [*696] whichis
developing an incredible array of educational resources. N344

Professor Fairman provides an excellent overview of the multiple forms of ethical guidance available for CL
lawyers. He notes that CL lawyers are organized into local practice groups which provide a gatekeeping function, both
for initial admission aswell as for continued membership. N345 These groups typically have membership requirements
including education, basic and continuing training, attendance at group meetings, and commitment to use a standard CL
participation agreement "346 and comply with specialized ethical standards promulgated by CL organizations. 347
Nonetheless, Professor Fairman does not seriously consider whether direct educational efforts using the robust CL
infrastructure "348 would produce a more effective educational strategy. For example, other options include formation of
ethics committees by CL organizations, publication of new protocols and educational materials for CL professionals and
clients about ethical issues, 1349 development of ethics modules for CL trainings, use of listservs or websites to identify
ethical problems and suggest ways to address them, use of peer consultation group techniquesin regular CL
membership meetings, and establishment of regular ethics tracksin CL conferences. Given the complex nature of
ethical problems that Professor Macfarlane describes, "0 these kinds of more intense and interactive strategies seem
much more likely to be effective in addressing actual ethical problems than merely promulgating a [*697] necessarily
vague ethical rule. "351 Of course, these are not mutually exclusive policy options, and one could develop a strategy that
includes both direct educational initiatives as well as new regulation. Logically and strategically, however, it would
make sense to focus first on the educational initiatives and propose a new rule only if such direct educational initiatives
seem inadequate.

The CL infrastructure is an especially important collection of tools for the developing CL practice, so policymakers
should make particular efforts to strengthen it. The local practice groups and the broader Collaborative professional
associations are grappling with actual problems and devel oping experience-based insights and protocols. The kinds of
educational initiatives suggested here would help develop that infrastructure. By contrast, drafting a new ethical rule
would involve arelatively small number of expertsin acentralized process that would engage a much smaller
proportion of the CL community. "352 |n the first instance, CL practitioners should have the opportunity to develop and
refine their philosophies and techniques. N353

Professor Fairman notes that CL participation agreements provide some ethical guidance, but he contends that they
are inadequate because they do not provide a consensus on ethical practice and they do not bind CL lawyersto an
ethical code. "Consequently, the nuanced ethical issuesimplicated by collaborative law cannot be adequately addressed.
Important questions are answered with generalities or omitted altogether . . . . Thus, the participation agreement is not a
substitute for an ethical code for collaborative lawyers." "354 He certainly is correct that participation agreements cannot
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substitute for an ethical code for CL lawyers. Since the states already have ethical rules governing lawyers behavior, no
substitute is needed. "355 Rather, participation [*698] agreements (and CL organizations' ethics standards) are useful to
supplement the general ethical rules. "356 Indeed, the courts and bar association ethics committees have limited
expertise and interest in CL and thus would have difficulty making nuanced interpretations of specific CL practices that
are not governed by the general ethical rules. To the extent that CL participation agreements and ethical codes do not
properly address nuanced ethical issues, the solution should be to revise the agreements or specialized codes rather than
for the ABA to adopt a new general ethical rule about CL. "357 CL practice is still quite new, and it will take timeto
develop, including dealing with novel ethical issues, so it should not be surprising (or disturbing) that there is not
uniformity in CL practice. Indeed, thereis great value in having a diversity of practices to promote innovation and
choice, especialy in this early phase of development. N358

The existing policy processiswell designed to identify and address ethical problems, and it should be permitted to
work unless and until thereis evidence that it isinadequate and that a new ethical ruleislikely to achieve [*699]
appropriate policy goals. The current process starts with the foundation of the general ethical rules governing lawyers,
particularly the ABA's Model Rules of Professional Conduct. "359 Bar association ethics committees (at the national,
state, and local levels) write opinions to provide a common law gloss on the rules. Much like courts interpreting
statutes, ethics committees confront concrete problems and devel op incremental rules based on experience. Judges
sometimes exercise restraint by deferring decisions until after there has been sufficient opportunity for the issuesto
"percolate." N360 Thus higher courts sometimes decide not to take cases or decide issues until enough lower courts have
had a chance to consider the issues. Similarly, in the federal system, the states are considered "laboratories of
democracy" that permit states to choose their own rules and permit federal policymakersto [*700] consider different
states' experiences as experiments to inform decisions on the federal level. N361 |n relatively unusual situations, it makes
sense to adopt new rules to deal with new issues or revise old rules to correct problems in interpretation. In the CL
context, the "common law" process of producing ethics opinions seems sufficient to provide guidance to practitioners,
ethics committees, and courts. "362 Professor Fairman has not demonstrated the inadequacy of the combination of
general and specialized ethical policies to manage CL practice. "363

It would be quite premature for the ABA to promulgate aModel Rule for Professional Conduct for CL as Professor
Fairman suggests. 1364 Both the CL [*701] community and the ABA need much more experience with ethical issues
arising from CL practice before drafting such arule. The CL community needs more time to develop its infrastructure
dealing with ethical issues. The ABA hasrelatively little experience with CL and would be in an odd position to direct a
rule-drafting process on a subject that ABA leaders know relatively little about. 1365 In drafting aModel Rule, the ABA
would need to rely on CL leaders for their experience. Given the CL community's own institutional interests, N366 the
ABA would need to be sufficiently sophisticated [*702] to identify and check those interests so that a new Model Rule
would protect clients' interests appropriately. Both the CL community and the ABA are years away from that level of
sophistication in my view. 367 Promulgating a Model Rule for CL risks prematurely fixing a national standard based on
an [*703] inadequate base of experience. The ABA should intervene only if it finds that CL practiceis generally (1)
causing serious problemsto legal clients, (2) resistant to cure by the CL community itself, and (3) inconsistent with or
inadequately regulated by the current Model Rules of Professional Conduct. Considering that there apparently have
been no formal complaints "368 and that the existing rules seem quite adequate, N369 there is little risk in deferring
development of anew Model Rule until there is a clear demonstration of need and the ABA's institutional capability to
develop sound policy inthisarea.

Professor Peppet's proposal aso focuses exclusively on enacting new ethical rules, which he argues are needed to
achieve his policy goals because of the potential for legal sanctions to change lawyers behavior. "370 Specifically, he
contends that rules will help lawyers credibly commit to provide the information needed for interest-based negotiation
by risking serious consequences if they renege on their commitments. "371 Thisis amore appropriate use of legal rules
than in Professor Fairman's proposal for two reasons. Firt, it relies on legal sanctions, which only legal rules can
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provide. Second, the rules are designed to protect consumers against misrepresentation about a key claim in negotiation,
namely that the lawyers would not use puffing and related tactics.

Although the use of rulesin Professor Peppet's proposal isjustified under the principles set out in this Article, it is
not clear how effective the proposal would be to change lawyers behaviors. Professor Peppet identifies significant
reasons why it might not be effective. If lawyers would make the claims authorized in his proposed rules and then
renege, it would often be hard to determine that they have done so and actually enforce the rules properly. 372 Thisis
particularly difficult because it is so hard to make subtle determinations about whether, in the context of complex
negotiations, alawyer has been truthful, disclosed all material information, negotiated in good faith, or avoided causing
substantial injustice. There are not "bright line" standards for these duties. 373 Moreover, Professor Peppet "fuzzes' the
[*704] line to reduce the risk that the rules would set unrealistic standards:

Although collaborative strategies often involve sharing more information than more adversarial strategies,
collaboration does not mean revealing al of one'sinformation, preferences, interests, and litigation strategies. Two
collaborating lawyers may agree to work through a decision analysis of their claims and counter- claims or arrange for a
trusted third party to assist them with valuing their litigation, but they need not reveal their proverbial cards completely.
Similarly, they can talk about their clients' interests without fully disclosing the strength or relative importance of those
interests, N374

Even if lawyers could readily determine whether specific negotiation behaviors violated the rules, a significant
proportion of lawyers would probably be reluctant to file disciplinary complaints to enforce the rules as it would violate
anorm of professional comity. "375> On the other hand, it is foreseeable that some lawyers would abuse the rules for
partisan advantage by filing disciplinary complaints to intimidate opposing lawyers. 376 Thus, [*705] although
Professor Peppet's proposal m